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I 


No. 5680 

Momsen-Dunnegan-Ryan Company, A 

vs. 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 34308. 

Momsen-Dunnegan-Ryan Co., Petitioner, 

vs. 

Commissioner of Internal Revenue, 

Appearances: 

For Taxpayer: Edmund S. Kochersperger (Withdrawn), 
J. S. Y. Ivins, Esq. 

For Comni’r: John D. Kiley, Esq. 

Docket Entries. 

1928. 

Jan. 25. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 26. Copy of petition served on General Counsel. 

Mar. 24. Answer filed by General Counsel. 

“ 26. Copy of answer served on taxpayer. General 

Calendar. 

1929. 

Nov. 9. Motion to transfer to the El Paso, Texas Cir¬ 
cuit Calendar, filed by taxpayer. November 
14, 1929 granted. 

“ 12. Notice of appearance of J. S. Y. Ijvins as counsel 

for taxpayer, filed. 

“ 14. Notice of withdrawal of E. S. Kcjchersperger as 

counsel for taxpayer filed. 
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1930. 

Oct. 3. Hearing set Nov. 12, 1930, Dallas, Texas. 

“ 15. Motion to file amended answer, amendment ten¬ 

dered, filed by General Counsel. 

“ 18. Motion granted. 

Nov. 12. Hearing had before Mr. Black. Submitted on 
stipulation of facts. Stipulation filed. Briefs 
due 60 days from date. 

Dec. 23. Brief filed by taxpayer. 

“ 22. Transcript of hearing of Nov. 12, 1930 filed. 

1931. 

Jan. 10. Brief filed by General Counsel. 

Oct. 19. Findings of fact and opinion rendered, Mr. 

Black, Div. 15. Decision will be entered for 
the Commissioner. 

“ 21. Decision entered, Mr. Black, Div. 15. 

Nov. 3. Motion to refer report of division to the Board, 
filed by taxpayer. 

“ 9. Order denying motion, entered. 

1932. 

Mar. 24. Stipulation to have case reviewed by Court of 
Appeals of D. C., filed. 

“ 24. Petition for review to Court of Appeals of D. C. 

with assignments of error, filed by taxpayer. 

6t 24. Proof of service filed. 

Apr. 18. Praecipe with proof of service thereon filed. 

2 Filed Jan. 25, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 34308. 

Momsen-Dunnegan-Ryan Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 


The petitioner says: 

1. It is a corporation organized under the laws of Texas 
and having its usual place of business in El Paso, Texas, 
where it duly filed its returns for 1921, 1922, 1923, 1924 
and 1925. 
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| 

2. The notice of deficiency (copy of which is attached and 
marked Exhibit “A”) was mailed to the petitioner on or 
after the date mentioned therein, to wit: December 1, 1927. 

3. The taxes in controversy are income taxes for the 
calendar years 1923, 1924 and 1925, and for ^>40,084.25, of 
which amount $2,416.45 is asserted by the Coihmissioner as 
deficiencies. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) Incorrect computation of the net losses of the peti¬ 
tioner for 1921 and 1922. 

(b) Disallowance of the deduction in eaclj of the years 
1921 to 1925, inclusive, of a reasonable addition to 

3 the reserve for bad debts. 

5. The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: 

(a) In all years from 1916 to 1925, inclusive, the peti¬ 
tioner used the reserve for bad debts method in keeping its 
books but under the revenue laws existing prior to the 
Revenue Act of 1921, it rendered its tax returns for the 
years 1916 to 1920, inclusive, by showing therein as de¬ 
ductions, the actual charge-offs for bad debts against such 
reserves. 

(b) Regulations 62 vrere not published in Washington 
until February 15, 1922, informing taxpayer^ that they had 
an election either to deduct the actual charge-offs for bad 
debts or to use the reserve method. 

(c) Regulations 62 had not been available to the peti¬ 
tioner or had not come to its attention by February 27,1922 
when the petitioner’s return for 1921 was ^uly filed with 
the Collector of Internal Revenue at El Paio, Texas. 

(d) The return for 1921 was filed in accordance with 

Regulations 45 and showed therein the actuhl charge-off of 
bad debts as deductions, although such charge-off was less 
than the amount shown upon the books of tie petitioner as 
a reasonable addition to the reserve for bad debts for that 
year. j 

(e) The returns for 1922 to 1925, inclusive, were compiled 
in accordance with the books by deducting the additions 
to the bad debt reserves for those yearsj in reasonable 
amounts. 
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(f) The reserve for bad debts account during the years 


here involved is analyzed as follows: 

4 Balance 12-31-20.. $6,029.84 

Credited to Reserve and claimed during 
1921 . 12,049.35 


18,079.19 

Actual Bad Debts Charged to Reserve. 8,671.27 


Balance 12-31-21. 9,407.92 

Credited to Reserve and claimed during 1922... 35,009.48 


44,417.40 

Actual Bad Debts Charged to Reserve. 36,030.58 


Balance 12-31-22 ..... 8,386.82 

Credited to Reserve and claimed during 1923. .. 40,284.65 


48,671.47 

Actual Bad Debts Charged to Reserve. 28,192.97 


Balance 12-31-23. 20,478.50 

Credited to Reserve and claimed during 1924... 16,879.94 


37,358.44 


Actual Bad Debts charged to Reserve. 16,700.27 

Balance 12-31-24 ... 20,658.17 


Credited to Reserve and claimed during 1925... 28,599.53 


49,257.70 

Actual Bad Debts charged to Reserve. 23,866.01 


Balance 12-31-25 


25,391.69 


(g) During the ten-year period 1916-1925, the reasonable¬ 
ness of the additions to reserves is evidenced as follows: 


Aggregrate Gross Charge Sales. $18,554,844.00 

Aggregate actual charge-offs. 160,601.92 

Aggregate credits to reserves. 171,302.76 

Percentage of actual charge-offs to Sales.. .0086 

Percentage of reserve credits to sales. .0092 

Difference . .0006 
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I 

The difference between the reserve method and the ac¬ 
tual charge-off method of treatment only ankounts to ap¬ 
proximately $10,000 compared with aggregate! gross charge 
sales of $18,554,844 during that period. 

(h) The petitioner always elected the reserve method 
during each and all of the years 1916 to 1925, inclusive, as 
evidenced by its books, but was prohibited b^ the revenue 
acts and the regulations from rendering its | returns upon 
that basis, at all times prior to knowledge of the provisions 

in that respect incorporated in Regulations 62. Its 

5 return for 1921 was rendered prior to its receipt in 
El Paso of a copy of Regulations 62. The delay by 

the Commissioner of three months in the Publication of 
Regulations 62, at a time subsequent to the compilation of 
the petitioner’s return for 1921, cannot bar 
from an election dating from the time that 
the existence of such election was first within the posses¬ 
sion of the petitioner. The petitioner hgd no election 
under Regulations 62 until it knew of such election or the 
promulgation of Regulations 62 constitute^ an automatic 
election by the petitioner to render its returns in accord¬ 
ance with its books, since it had evidenced it? prior election 
at all times to utilize the reserve method in| the ascertain¬ 
ment of net income. 

(i) The petitioner sustained a net loss iti 1921 of $87,- 
066.84 which should be applied against net income in 1922 
of $21,842.30 and the balance of $65,224.54 should be applied 
against the correct net income for 1923 of $102,877.82 leav¬ 
ing $37,653.28 as the taxable net income for 1923, thereby 
evidencing an overpayment in tax for 1923 of $203.18. The 
correct taxable net income for 1924 was $9^,126.66 and for 
1925, $157,918.10, thereby making the confect deficiencies 
(by reason of uncontested adjustments) $58J 
$102.65 for 1925. The petitioner is entitled 
for the years here involved of $40.96. 

Wherefore the petitioner prays that this fcoard may hear 
the proceeding and grant relief from the! deficiencies as¬ 
serted by the respondent in the following pnd each of the 
following particulars: 

(a) That the Board find and so 

6 error was committed by the Commissioner as herein 
alleged. 

2—5680a 
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(b) That the Board find and so determine that the peti¬ 
tioner is entitled to a refund as herein claimed. 

(c) That the Board find and determine the facts as al¬ 
leged herein. 

(d) That the Board find and determine that there are no 
deficiencies. 

(e) That the Board redetermine the deficiencies. 

(f) That the Board order such other relief to the peti¬ 
tioner as may be properly due in the premises. 

EDMUND S. KOCHERSPERGER, 
i Counsel for Petitioner. 

% Holmes, Brewster & Ivins, 815 Fifteenth Street N. W., 
Washington, D. C. 

7 Affidavit. 

District of Columbia, ss : 

E. S. Kochersperger, being duly sworn, says that he is 
the attorney and counsel for the petitioner, and as such is 
duly authorized to verify the foregoing petition; that he 
has read the said petition and is familiar with the state¬ 
ments therein contained and that the facts therein stated 
are true to the best of his knowledge, information and 
belief, the source of his information and grounds for his 
belief with respect to the statements of fact which are not 
within his personal knowledge being correspondence with 
the taxpayer and the examination of documents heretofore 
filed under oath on behalf of the taxpayer in the Bureau of 
Internal Revenue. 

! E. S. KOCHERSPERGER. 

Sworn to before me this 25th day of January, 1928. 

PEARCE P. SMITH, 

Notary Public. 
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I 

Exhibit “A”. 

Form NP-2. 

Treasury Department, Washington. 

. l 

Office of Commissioner of Internal Revenue. 

i 

IT: FAR: A8. JCC: 60D. j 

Dec. 1, 1927. 

Momsen-Dunnegan-Ryan Company, 

Overland and Virginia Streets, 

El Paso, Texas. 

Sirs: 

» i 

The determination of your tax liability fori the years 1921 
to 1925, inclusive, discloses a deficiency aggregating 
$2,416.45, for the years 1923,1924 and 1925, as shown by the 
attached statement. j 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 dayd from the date 
of mailing of this letter within which to fild a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within th^ 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a 
petition with the United States Board of T^x Appeals and 
has not done so within the 60 days prescribed and an as¬ 
sessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final deci¬ 
sion on such petition has been made, the unpaid amount of 
the assessment must be paid upon notice ai|d demand from 
the Collector of Internal Revenue. No claiijn for abatement 
can be entertained. 

If you acquiesce in this determination add do not desire 
to file a petition with the United States Bdard of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Bdard of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
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attention of IT: FAR: A7-JCC: 60D. In the event that you 
acquiesce in a part of the determination, the waiver should 
he executed with respect to the items to which you agree. 
Respect.fullv, 

D. H. BLAIR, 

Commissioner, 
By C. B. ALLEN, 
Deputy Commissioner . 

Inclosures: Statement, Form A, Form 882. 

9 Statement. 

IT: FAR: A8. JCC:60D. 

In re Momsen-Dunnegan-Ryan Company, Overland and 
Virginia Streets, El Paso, Texas. 


Deficiency 

Year. in tax. 

1921 .I. None 

1922 ... None 

1923 $1,602.90 

1924 94.54 

1925 . 719.01 


Total . $2,416.45 

1923. 

Net income report on return. $39,27S.T1 

Additions: 

1. 1921 net lbss. $62,021.08 

2. Increase in reserve for bad debts. 12,091.68 

3. Auto licenses prepaid end 1923. 553.22 

4. One-half interest in Texas Street Property.. 1,500.00 

5. Subscription Once Cent Letter Association.. 15.00 

- 76.1S0.9S 


Total . $115,459.69 

Deductions: 

6. Capital stock tax paid in 1924. $100.50 

7. Auto licenses prepaid in 1922 . 319.10 

S. Depreciation . 70.59 

- 490.19 


Adjusted net income. $114,969.50 

Explanation of Adjustments. 

1. 1921 loss deducted on return has been eliminated and 
adjusted net loss allowed as a credit. 

10 2. Actual bad debt method was elected in 1921 

return and in the absence of permission to change, 
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the increase in the reserve for bad debts has been dis¬ 
allowed. 

3. Auto licenses applicable to 1924 disallowed in 1923 and 
allowed in 1924. 

4. Portion of bad debt represented by real estate valued 
at $1,500.00 received as part payment is disallowed. 

5. The amount subscribed to the National One Cent 
Letter Association for the purpose of influencing legisla¬ 
tive has been disallowed in accordance with Article 562 of 
Eegulations 62. 

6. Capital stock disallowed in 1923 and allowed in 1924. 

7. Cost of auto licenses disallowed in 1922 and allowed in 
1923. 

8. Depreciation of $62.50 has been allowed on Texas 

Street property at the rate of 10% on a Rvalue of brick 
house, $2,000.00 for 7% months. j 

Depreciation of $8.09 has been allowed at jthe rate of 5% 
on $161.90 representing fire doors disallowed in 1922. 

Computation of Tax. 


Adjusted net income. $114,969.50 

Less: Balance 1921 loss. 62,867.56 

Balance subject to tax. $52,101.94 

1 ===== 

Tax at 12%%. $6,512.74 

Tax previously assessed. 4,909.84 

Deficiency . $1,602.90 

1924. 

Net income reported on return. $98,658.0S 

Additions: 

1. Increase in reserve for bad debts. $179.67 

11 

Amounts brought forward. $179.67 $98,658.08 

2. Excessive depreciation—Arizona . 297.38 

3. Prepaid licenses end 1924 . 626.01 

4. Capital stock tax applicable to 1923. 100.50 

5. Subscription One Cent Letter Association... ' 15.00 

6. Capital items in legal expenses. 199.05 

-1,417.61 

Total . $100,075.69 

Deductions: 

7. Auto licenses prepaid end 1923. $553.22 

8. Depreciation . 10S.09 

-661.31 

Adjusted net income. $99,414.38 
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Explanation of Adjustments. 

1. See item 2 for 1923. 

2. Depreciation of $495.63 deducted for warehouse in 
Phoenix, Arizona, has been decreased to $198.25, 2% being 
considered a reasonable allowance. 

3. 1925 auto licenses disallowed in 1924 and allowed in 
1925. 

4. See item 6 for 1923. 

5. See item 5 for 1923. 

6. Capital items deducted as legal expense have been 
disallowed. 

7. See item 3 for 1923. 

8. Depreciation of $100.00 has been allowed on Texas 
Street property and $8.09 on fire doors. 

Computation of Tax. 


Adjusted net income. $99,414.38 

Tax at 12^% .. 12.426.S0 

12 

Brought forward . $12,426.80 

Tax previously assessed. 12,332.26 


Deficiency . $94.54 

1925. 

Net income reported on return. $157,120.74 

Additions: 

1. Increase in reserve for bad debts.... $4,733.52 

2. Auto licenses prepaid end 1925 . 589.55 

3. Excessive depreciation—Arizona . 926.91 

4. Subscription One Cent Letter Association... 15.00 

- 6,264.98 


Total . $163,385.72 

Deductions: 

5. Auto licenses prepaid end 1924. $626.01 

6. Depreciation . 108.09 

- 734.10 

Adjusted net income. $162,651.62 


Explanation of Adjustments. 

1. See item 2 for 1923. 

2. Auto licweses disallowed in 1925 allowable in 1926. 

3. See item 2 for 1924. 
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4. See item 5 for 1923. 

5. See item 3 for 1924. 

6. See item 8 for 1925. 

Computation of Tax. 


Adjusted net income.J-$162,651.62 

Tax at 13%. .... 21,144.71 

13 

Brought forward . $21,144.71 

Tax previously assessed. 20,425.70 

Deficiency ... $719.01 


Payment of the tax should not be made ijintil a bill is 
received from the Collector of Internal Revenue for your 

district and remittance should then be made tb him. 

! 

14 Filed Mar. 24,1928, United States Board of Tax Ap¬ 
peals. 

United States Board of Tax Appeals. 

Docket No. 34308. 

Momsen-Dunnegan-Ryan Company, Petitioner, 

v. 

t I 

Commissioner of Internal Revenue, Respondent. 

Answer . 

The Commissioner of Internal Revenue, by C. M. Charest, 
General Counsel, Bureau of Internal Revenue, for answer 
to the petition filed in the above-entitled appeal, admits and 
denies as follows: j 

1. Admits the allegations contained in paragraph 1. 

2. Admits the allegations contained in paragraph 2. 

3. Admits the allegations contained in paragraph 3. 

4. Denies the Commissioner committed the errors al¬ 

leged in paragraph 4. 

5. Admits the allegations contained in subdivisions (a), 
(b), (d), (e) and (g) of paragraph 5; deifies the allega¬ 
tions contained in sub-divisions (c), (h) aid (i) of para¬ 
graph 5; denies that the amount of $12,04^.35, credited to 
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the reserve, was claimed or deducted in 1921, as alleged in 
sub-division (f) of paragraph 5; admits all other allega¬ 
tions contained in sub-division (f) of paragraph 5. 

Denies, generally and specifically, each and every allega¬ 
tion contained in the taxpayer’s petition, not hereinbefore 
admitted, qualified, or denied. 

(Signed) - C. M. CHAREST, 

C. M. CHAREST, 
General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

J. L. DEVENEY, 

Special Attorney, Bureau of Internal Revenue. 
SBA :MCM. 

15 United States Board of Tax Appeals. Tendered 
Oct. 15,1930. 

Filed Oct. 18, 1930. 

United States Board of Tax Appeals. 

Docket #34308. 

Momsen-Dunnegan-Ryan Company, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Amended Answer. 

Comes now the Commissioner of Internal Revenue, by 
his attorney^ C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and for his amended answer to the peti¬ 
tion of this petitioner, admits, denies and avers as follows: 

1. Admits the allegations of paragraph 1 of the petition. 

2. Admits the allegations of paragraph 2 of the petition. 

3. Admits the allegations of paragraph 3 of the petition. 

4. (a) & (b) Denies the allegations of error contained in 
subdivisions (a) & (b) of paragraph 4 of the petition. 

5. (a) & (b) Admits the allegations of fact contained in 
subdivisions (a) & (b) of paragraph 5 of the petition. 

(c) Denies the allegations of fact contained in subdivision 
(c) of paragraph 5 of the petition. 
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(d) Admits the allegations of fact contained in subdivi¬ 
sion (d) of paragraph 5 of the petition. 

(e) Admits that the returns for 1922 to lp25, inclusive, 
were compiled in accordance with the books by deducting 
the additions to the bad debt reserve for those years. De¬ 
nies that the additions to the bad debt 

16 in reasonable amounts. 

(f) Admits the facts contained in p i 
except that it is denied that the amount 
credited to the reserve in 1921, was claimed < 

1921. 

(g), (h) & (i). Denies the allegations of fa^t contained in 
subdivisions (g), (h) & (i) of paragraph 5 of the petition. 

6. Denies generally and specifically each and every al¬ 
legation contained in the petitioner’s petition not herein¬ 
before admitted, qualified, denies or averredJ 

Wherefore it is prayed that the appeal ofj the petitioner 
be denied. 

(Signed) C. M. CHAREfST, 

C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: j 

JOHN D. KILEY, 

Special Attorney , 

Bureau of Internal Revenue J 

17 A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

.B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

24 B. T. A. —. 

United States Board of Tax Appeals. 

Docket No. 34308. 

Momsen-Dunnegan-Ryan Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated October 19,1931. 

Bad Debts. —Where the petitioner claimed deductions for 
bad debts for 1921 by the charge-off method, it may not 


(reserves were 

i 

jiragraph 5(f), 
of $12,049.35, 
or deducted in 
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change to the i reserve method for subsequent years with¬ 
out the consent of the Commissioner. Kay Manufacturing 
Co., 18 B. T. A. 753, followed. 

Idem; Election .—The fact that petitioner had no actual 
knowledge of its right to make an election does not excuse 
it from the consequences of its act. Gustave Rader Co., 
19 B. T. A. 12, followed. 

J . S. Y. Ivins, Esq., for the petitioner. 

John D. Kiley, Esq., for the respondent. 

This case involves deficiencies for the years 1923, 1924 
and 1925 in the amounts of $1,602.90, $94.54 and $719.01, 
respectively. Respondent made several adjustments in 
petitioner’s income for each of the taxable years, but the 
only one which petitioner contests is that relative to bad 
debts. It is alleged by the petitioner that the respondent 
erred in not allowing it deductions for a reasonable addi¬ 
tion to its reserve for bad debts. It is the position of the 
respondent that petitioner adopted the charge-off method 
for 1921 and that under section 234 (a) (5) of the Revenue 
Acts of 1921 and 1924, and under Article 151, Regulations 
62 and 65, this constituted an election and petitioner could 
not change to the reserve method without consent of re¬ 
spondent, which admittedly it did not obtain. 

18 Findings of Fact. 

Facts were stipulated by the parties as follows: 

“ During all of the years 1916 to 1925, inclusive, petitioner 
used the reserve for bad debts method in keeping its books. 
During the years 1916 to 1920, inclusive, petitioner, in filing 
its income tax returns, deducted bad debts on the basis of 
actual charge-offs for bad debts against such reseitves. 
Regulations 62 was published in Washington Februarv 15, 
1922. 

At the time of filing its 1921 income tax return none of 
the officers of the petitioner, or those connected with the 
petitioner, who had charge of preparing its tax return for 
the year 1921, had read or had called to their attention the 
provisions of Regulations 62. 

In its income tax return for the year 1921 the taxpayer 
deducted therein the actual charge-off of bad debts as a 
deduction. The amount of the charge-off of bad debts de¬ 
ducted for the year 1921 was less than the amount shown on 
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the books of the petitioner as a reasonable addition to the 
reserve for that year. 

In the income tax returns of the petitioner for the years 
1922 to 1925, inclusive, bad debts were claimed as a deduc¬ 
tion from income on the basis of the addition to the bad 
debt reserve for those years in reasonable amounts. 

At the time of filing its income tax returns tor the years 
1922 to 1925, inclusive, the petitioner, or any of its officers 
had not requested permission, or had not been granted per¬ 
mission by the Commissioner of Internal Revenue to change 
the basis of deducting bad debts from the actikal charge-off 
method claimed and deducted in its 1921 income tax 
19 return, to the reasonable addition to tlie reserve for 
bad debts, as claimed and deducted ih its returns 
for the years 1922 to 1925, inclusive. 

* 7 i # 

The reserve for bad debts account per petitioner’s books 
during the years here involved is analyzed a& follows: 

Balance 12-31-20. $6,029.84 

Credited to Reserve in 1921. 12,049.35 

18,079.19 

Actual Bad Debts Charged to Reserve. 8,671.27 

Balance 12-31-21. j. .. 9,407.92 

Credited to Reserve and claimed during 1922J.. . 35,009.48 

$44,417.40 

Actual Bad Debts Charged to Reserve. 36,030.58 

Balance 12-31-22. 8,386.82 

Credited to Reserve and claimed during 1923. . . 40,284.65 

i _ 

| 48,671.47 

Actual Bad Debts Charged to Reserve. J... 28,192.97 

Balance 12-31-23. 20,478.50 

Credited to Reserve and claimed during 1924... 16,879.94 

37,358.44 

Actual Bad Debts charged to Reserve. 16,700.27 


Balance 12-31-24 


20,658.17 
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Credited to Reserve and claimed during 1925. . . 28,599.53 

49,257.70 


Actual Bad Debts charged to Reserve. 23,866.01 

Balance 12-31-25. 25,391.69 


During the ten-year period 1916-1925, the reasonableness 
of the additions to reserves is evidenced as follows: 


Aggregate Gross Charge Sales. $18,554,844.00 

Aggregate actual charge-offs. 160,601.92 

Aggregate credits to reserves. 171,302.76 

Percentage of actual charge-offs to sales.. .0086 

Percentage of reserve credits to sales.... .0092 

Difference . .0006 


The difference between the reserve method and the ac¬ 
tual charge-off method of treatment amounts to approxi¬ 
mately $10,000 compared with aggregate gross charge 
sales of $18,554,844 during that period.” 


20 Petitioner’s income tax returns for 1923,1924 and 
1925 were put in evidence. The return for 1923 shows 
that petitioner took a deduction for bad debts of $40,284.65 
and of this, the Commissioner has disallowed $12,091.68, 
which represented petitioner’s addition to reserve for bad 
debts at the end of the year 1923. The return for 1924 
shows that petitioner took a deduction for bad debts of 
$16,879.94 and of this amount the Commissioner has disal¬ 
lowed $179.67, which represents petitioner’s addition to re¬ 
serve for bad debts at the end of the year 1924. The re¬ 
turn for 1925 shows that petitioner took a deduction for bad 
debts of $28,599.53, and of this amount the Commissioner 
has disallowed $4,733.52, which represents petitioner’s ad¬ 
dition to reserve for bad debts at the end of the year 1925. 

Opinion. 

Black: 

It appears from the stipulation of facts in this case 
that for several years prior to 1921 the petitioner had 
always set up on its books of account a reserve for bad 
debts, but in making its returns for taxation had claimed 
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deduction for bad debts by the charge-off method, because 
that was the only method recognized by the Revenue Acts 
prior to 1921. j 

In the Revenue Acts of 1921 and 1924, it is provided that 
deductions may be taken for “debts ascertained to be 
worthless and charged off within the taxable yejar (or in the 
discretion of the Commissioner, a reasonable addition to a 
reserve for bad debts); and when satisfied that a debt is 
recoverable only in part, the Commissioner m^y allow such 
debt to be charged off in part”. 

21 Regulations 62 and 65, Article 151, provide in sub¬ 
stance that bad debts may be treated in either of 

two ways—(1) by the charge-off method; and (2) by a de¬ 
duction from income for a reserve for bad debts. It was 
further provided that for the year 1921 taxpayers were 
given an option as to which method they wou^d pursue, re¬ 
gardless of their previous practice, but that whichever 
method was elected for 1921 must be continued for subse¬ 
quent years unless permission to change to the other method 
was granted by the Commissioner. 

For the year 1922 and subsequent years, petitioner used 
the reserve for bad debts method on its returns (a system 
which it had long been using in its books of accounting), 
which was disallowed by respondent on thej ground that 
petitioner had taken deductions by the charge-off method 
in 1921 and had not obtained his permission to change to 
the reserve method. 

The question is sharply presented whether or not the 
petitioner, who deducted bad debts in its return for the 
year 1921 by the charge-off method, may dedtact bad debts 
for the years 1923, 1924 and 1925, the taxable years before 
us, by the reserve method when permission to make the 
change had not been asked or granted by the Respondent. 

The Revenue Act for 1921 became effective jNovember 23, 
1921, and Regulations 62, containing article [151, was pub¬ 
lished February 15, 1922. Petitioner filed its return March 
2, 1922, for 1921, and at the time of filing said return, none 
of its officers or those connected with petitioner, in pre¬ 
paring its tax returns had read or had called to their at¬ 
tention the provisions of Regulations 62, granting 

22 taxpayers the right of election between the charge- 
off method and a reserve for bad debj;s. 
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Credited to Reserve and claimed during 1925. .. 28,599.53 

49,257.70 


Actual Bad Debts charged to Reserve. 23,866.01 

Balance 12-31-25. 25,391.69 


During the ten-year period 1916-1925, the reasonableness 
of the additions to reserves is evidenced as follows: 

Aggregate Gross Charge Sales. $18,554,844.00 


Aggregate actual charge-offs. 160,601.92 

Aggregate credits to reserves. 171,302.76 

Percentage of actual charge-offs to sales. . .0086 

Percentage of reserve credits to sales.... .0092 

Difference . .0006 


The difference between the reserve method and the ac¬ 
tual charge-off method of treatment amounts to approxi¬ 
mately $10,000 compared with aggregate gross charge 
sales of $18,554,844 during that period.” 

20 Petitioner’s income tax returns for 1923, 1924 and 
1925 were put in evidence. The return for 1923 shows 
that petitioner took a deduction for bad debts of $40,284.65 
and of this, the Commissioner has disallowed $12,091.68, 
which represented petitioner’s addition to reserve for bad 
debts at the end of the year 1923. The return for 1924 
shows that petitioner took a deduction for bad debts of 
$16,879.94 and of this amount the Commissioner has disal¬ 
lowed $179.67, which represents petitioner’s addition to re¬ 
serve for bad debts at the end of the year 1924. The re¬ 
turn for 1925 shows that petitioner took a deduction for bad 
debts of $28^599.53, and of this amount the Commissioner 
has disallowed $4,733.52, which represents petitioner’s ad¬ 
dition to reserve for bad debts at the end of the year 1925. 

Opinion. 

Black: 

It appears from the stipulation of facts in this case 
that for several years prior to 1921 the petitioner had 
always set up on its books of account a reserve for bad 
debts, but in making its returns for taxation had claimed 
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deduction for bad debts by the charge-off method, because 
that was the only method recognized by the Revenue Acts 
prior to 1921. 

In the Revenue Acts of 1921 and 1924, it is provided that 

r deductions may be taken for “debts ascertained to be 

worthless and charged off within the taxable y^ar (or in the 
discretion of the Commissioner, a reasonable Addition to a 
reserve for bad debts); and when satisfied that a debt is 
recoverable only in part, the Commissioner may allow such 
debt to be charged off in part”. 

► 21 Regulations 62 and 65, Article 151, provide in sub¬ 

stance that bad debts may be treated in either of 
two ways—(1) by the charge-off method; and (2) by a de¬ 
duction from income for a reserve for bad dRbts. It was 
further provided that for the year 1921 taxpayers were 
given an option as to which method they would pursue, re- 

* gardless of their previous practice, but that whichever 
method was elected for 1921 must be continued for subse¬ 
quent years unless permission to change to the other method 
was granted by the Commissioner. 

For the year 1922 and subsequent years, petitioner used 
the reserve for bad debts method on its returns (a system 
which it had long been using in its books of accounting), 

, which was disallowed by respondent on the ground that 

petitioner had taken deductions by the charge-off method 
in 1921 and had not obtained his permission to change to 
the reserve method. 

The question is sharply presented whether or not the 
petitioner, who deducted bad debts in its return for the 

* year 1921 by the charge-off method, may deduct bad debts 
for the years 1923, 1924 and 1925, the taxable years before 
us, by the reserve method when permission to make the 

1 change had not been asked or granted by the Respondent. 

The Revenue Act for 1921 became effective jNovember 23, 
1921, and Regulations 62, containing article fL51, was pub- 

* lished February 15,1922. Petitioner filed its return March 
2, 1922, for 1921, and at the time of filing said return, none 
of its officers or those connected with petitioner, in pre¬ 
paring its tax returns had read or had called to their at¬ 
tention the provisions of Regulation^ 62, granting 

22 taxpayers the right of election between the charge- 
off method and a reserve for bad deb^s. 
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It is insisted by the petitioner that it is not bound by its 
action, in making its return for 1921 by the charge-off 
method, because it was not advised of its right of election 
before filing its return, and because it had kept its books 
on the reserve for bad debts method, and had only filed its 
income tax returns in previous years on the actual charge- 
off method, because the law required it to be done, and that 
when the law was changed by the enactment of the 1921 Act, 
petitioner should have automatically filed its return on the 
Reserve for Bad Debt method and that its return for 1921, 
filed on the charge-off method, was erroneously prepared 
in that manner. 

One of the Board’s leading cases on the question involved 
in this proceeding is Kay Manufacturing Co., 18 B. T. A. 
753. Most of the contentions made by the petitioner in the 
instant case were made by the taxpayer in that case and 
were ruled upon adversely to the contentions now made by 
petitioner. In Gustave Rader Co., 19 B. T. A. 12, the conten¬ 
tion was made by the taxpayer that at the time of filing his 
1921 return he had no information of the Commissioner’s 
Regulations permitting him an election as to the method of 
filing his return and hence he should not be bound by the 
method used in his 1921 return. The Board there said: 

The petitioner contends in its brief that its action in 
claiming a bad debt deduction for 1921 by the charge-off 
method did not constitute an election of that method under 
the regulations above quoted, for the reason that at the 
time of making its return for 1921 it had no actual knowl¬ 
edge of the regulations or of its right thereunder. 
23 This regulation was made under authority of the 
statute, and it is not contended that it is arbitrary 
or unreasonable. Upon consideration of the regulation, we 
have held that it constitutes a valid exercise of discretion 
by the respondent. Kay Manufacturing Co., 18 B. T. A. 
753. 

The fact that the petitioner had no actual knowledge of 
its right under the above statute and regulation at the time 
of making its return for 1921, if such be the fact, can not 
excuse it from the consequences of its act. That act con¬ 
stituted an election of the method pursued in claiming its 
bad debt deduction, and that method so elected could not 
thereafter be changed without first obtaining permission 
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of the Commissioner. One who purports to |act under a 
law, and claims the benefits conferred, can i^ot plead ig¬ 
norance of the law to avoid a burden imposed, ind the same 
rule applies to regulations promulgated pursuant to and 
having the force and effect of law. j 

See also Ewald and Co., 18 B. T. A. 1130; Stanford Paper 
Co., 20 B. T. A. 319; Britton Lumber Co., 20 B. T. A. 583; 
Bonded Securities Corporation, 20 B. T. A, 965; L. V . 
Estes, Inc., 22 B. T. A. 806. 

On the authority of the above cited cases, we hold the re¬ 
spondent did not err in disallowing so much of petitioner’s 
deduction for bad debts in each of the taxable years as rep¬ 
resented an addition to petitioner’s Reserve for Bad Debts. 
Inasmuch as that seems to be the only point in controversy, 
Decision will be entered for the respondent. 

24 United States Board of Tax Appeals, Washington. 

Docket No. 34308. 

Momsen-Dunnegan-Ryan Company, Petitioner, 

. 

v. 


Commissioner of Internal Revenue, Respondent 

Decision. 

Pursuant to the determination of the Boarfl, as set forth 
in its report promulgated October 19, 1931, it is ordered 
and decided that there are deficiencies of $1,602.90, $94.54 
and $719.01, for the years 1923, 1924 and 192$, respectively. 

Enter. 

Entered Oct. 21,1931. 

(Signed) EUGENE ^LACK, 

Member. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 
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25 United States Board of Tax Appeals. Filed Mar. 24, 

1932. 

Court of Appeals of the District of Columbia. 

Board Docket No. 34308. 

Momsen-Dunnegan-Ryan Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Review of the Decision of the United States 
Board of Tax Appeals by the Court of Appeals of the 
District of Columbia. 

Pursuant to Section 1002(d) of the Revenue Act of 1926 
the petitioner and the respondent, through their respective 
counsel, hereby stipulate that the Court of Appeals of the 
District of Columbia shall have jurisdiction to review the 
decision of the Board of Tax Appeals in this case. 

i J. S. Y. IVINS, 

i J. S. Y. IVINS, 

i Counsel for Petitioner. 

! C. M. CHAREST, 

Counsel for Respondent. 

26 United States Board of Tax Appeals. Filed Mar. 

24,1932. 

Court of Appeals of the District of Columbia. 

Board Docket No. 34308. 

Momsen-Dunnegan-Ryan Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of the Decision of the United States 

Board of Tax Appeals. 

To the Court of Appeals of the District of Columbia: 

Your petitioner, Momsen-Dunnegan-Ryan Company 
states: 

I. This is a petition for review by the Court of Appeals 
of the District of Columbia of a decision of the United 
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States Board of Tax Appeals promulgated October 19, 
1931, and the final order in which was entered October 21, 
1931, determining deficiencies in Federal income taxes 
against the petitioner for the years 1923, 1924 and 1925 in 
the respective amounts of $1,602.90, $94.54 and $719.01. 

II. The petitioner and the respondent have entered into 
an agreement pursuant to Section 1002(d) of the Revenue 
Act of 1926 stipulating that the Court of Appeals of the 
District of Columbia shall have jurisdiction tp review the 
decision of the Board of Tax Appeals in this case. 

III. The nature of the controversy before the Board of 
Tax Appeals was the determination of Federal income 
taxes under the Revenue Acts of 1921 and 1924 involving 

the question of whether the petitioner jshould be al- 

27 lowed to deduct from its gross income, }n computing 

its net taxable income, a reasonable addition to its 

reserve for bad debts in each of the vears under review. 

%/ 

IV. The errors committed by the Board of Tax Appeals 
upon which the petitioner relies are: 

(1) The Board in finding that the petitioner had elected 
in 1921 and for the years under review to j deduct from 
gross income debts ascertained to be worthiest and charged 
off within the taxable year, there being no competent evi¬ 
dence in the record to sustain such finding. ! 

(2) The Board erred in not finding that jhe petitioner 
had elected in 1921 and for the years under review to de¬ 
duct from gross income an addition to a reserve for bad 
debts (which addition the respondent admits to be reason¬ 
able), that being the legal effect of the evidence contained 
in the record. 

i 

I 

Wherefore your petitioner prays that this Court may 
review the decision of the Board of Tax Apfpeals, reverse 
such decision, and direct the Board of Tax Appeals to enter 
a decision correctly determining the amount of the defi¬ 
ciency in income taxes due from this petitioner for the years 
1923, 1924 and 1925 and for such other and further relief 
as may to this Court appear proper in the premises. 

J. S. Y. IVINS, 

Counsel fot Petitioner . 

. 

c/o Brewster, Ivins & Phillips, Southern Biiilding, Wash¬ 
ington, D. C. 


22 


MOMSEN-DUNNEGAN-RYAN COMPANY VS. 


28 Affidavit, 

District of Columbia, ss: 

J. S. Y. Ivins, being duly sworn, says: 

I am the attorney for the petitioner in this proceeding. 
I prepared the foregoing petition for review and am fa¬ 
miliar with the contents thereof. The allegations of fact 
contained therein are true to the best of my knowledge, 
information and belief. This petition is not filed for pur¬ 
poses of delay and I believe the petitioner is justly entitled 
to the relief sought. 

J. S. Y. IVINS. 

Subscribed and sworn to before me this 24th day of 
March, 1932. 

[seal.] MARGARET H. RAEDY, 

Notary Public, D. C. 

29 United States Board of Tax Appeals. Filed Mar. 

24, 1932. 

United States Board of Tax Appeals. 

Board Docket No. 34308. 

Momsen-Dunnegan-Ryan Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Notice. 

To the Commissioner of Internal Revenue, 

Washington, D. C. 

Sir: 

Please take notice that the annexed is a copy of a peti¬ 
tion filed with the Board of Tax Appeals on March 24,1932, 
for review by the Court of Appeals for the District of 
Columbia of the decision of the Board of Tax Appeals ren¬ 
dered in the above cause. 

J. S. Y. IVINS. 

J. S. Y. IVINS. 

% Brewster, Irvins & Phillips, Southern Building, Wash¬ 
ington, D. C. 
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I hereby acknowledge receipt on the 24 d^y of March, 
1932, of a copy of the petition for review filed in the above 
cause, together with notice of filing thereof. 

COMMISSIONER OF INTERNAL 
REVENUE, 

By C. M. CHAREST, 

C. M. CHAREST, 

General Courtisel, 

Bureau of Internal Revenue. 

30 United States Board of Tax AppealsJ Filed Apr. 

18, 1932. 

I 

United States Board of Tax Appeals. 

Docket No. 34308. 

Momsen-Dunnegan-Ryan Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, and within the time prescribed 
by law therefor, or such time as extended by order of the 
Board of Tax Appeals, transmit and deliver to the Clerk 
of the Court of Appeals of the District of Columbia, copies 
duly certified of the following documents: 

1. Docket entries of all proceedings before the Board of 
Tax Appeals. 

2. All pleadings before the Board of Tax Appeals. 

3. Findings of fact, opinion and decision ctf the Board of 
Tax Appeals. 

4. Petition for review showing notice of filing and ac¬ 
ceptance of service by the respondent. 

5. Stipulation for Review of the Decision of the United 
States Board of Tax Appeals in this cas^ by the Court 

of Appeals for the District of Columbia. 

31 6. This praecipe for the record. 

The foregoing to be prepared, certified and trans- 
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mitted as required by law and the rules of the Court of 
Appeals for the District of Columbia. 

(Signed) J. S. Y. IVINS, 

J. S. Y. IVINS, 
Counsel for Petitioner. 

c/o Brewster, Ivins & Phillips, Southern Building, Wash¬ 
ington, D. C. 

Receipt of service of a copy of the foregoing praecipe for 
the record is hereby acknowledged the 18th day of April, 
1932. 

C. M. CHAREST, 

! C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

32 Docket No. 34308. 

Momsen-Dunnegan-Ryan Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Ap¬ 
peals, do hereby certify that the foregoing pages 1 to 31, 
inclusive, contain and are a true copy of the transcript of 
record, papers and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal as above 
numbered and entitled. 

In testimony whereof I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 3rd day of 
May A. D. 1932. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

Endorsed on cover: Board of Tax Appeals. No. 5680. 
Momsen-Dunhegan-Ryan Company, appellant, vs. David 
Burnet, Commissioner of Internal Revenue. Court of Ap¬ 
peals, District of Columbia. Filed May 9,1932. Henry W. 
Hodges, Clerk. 
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April Term, 1932 


MOMSEN-DUNNEGAN-RYAN COMPANY, 

APPELLANT, 


v. 


DAVID BURNET, 
COMMISSIONER OF INTERNAL REVE 

APPELLEE. 


NUE, 


APPEAL FROM THE BOARD OF TAX APPEALS 


STATEMENT 


Proceedings 

This is a proceeding under Section 1001 of the Revenue Act 
of 1926 for a review of the decision of the United States Board 
of Tax Appeals. 

The proceeding below was commenced on Januai^y 25, 1928, 
by the filing of a petition. The hearing on the case was held on 
November 12, 1930, before Hon. Eugene Black, a member of the 
Board. The findings of fact and opinion of the Boajrd were ren¬ 
dered by Mr. Black on October 19, 1931, and a decision in favor 
of the appellee was entered on October 21, 1931. (Rl 1, 2). 

By a stipulation between the parties filed with t|ie Board on 
March 24, 1932, it was agreed that under Section 1002(d) of 
the Revenue Act of 1926 this Court should have jurisdiction to 
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review the decision of the Board in this case. (R. 2, 20). The 
petition for review by this Court was filed on March 24, 1932. 
(R. 2, 20). 


The Facts 

The major facts of the case were stipulated by the parties. 
In addition to the stipulated facts, the appellant's income tax re¬ 
turns for 1923, 1924 and 1925 were put in evidence. With this 
evidence before it the Board made the following findings of fact: 
(R. 14,15, 16). 1 

“Facts were stipulated by the parties as follows: 

‘During all of the years 1916 to 1925, inclusive, peti¬ 
tioner used the reserve for bad debts method in keeping its 
books. During the years 1916 to 1920, inclusive, petitioner, 
in filing its income tax returns, deducted bad debts on the 
basis of actual charge-offs for bad debts against such re¬ 
serves. Regulations 62 was published in Washington Feb¬ 
ruary 15, 1922. 

‘At the time of filing its 1921 income tax return none 
of the officers of the petitioner, or those connected with 
the petitioner, who had charge of preparing its tax return 
for the year 1921, had read or had called to their attention 
the provisions of Regulations 62. 

‘In its income tax return for the year 1921 the taxpayer 
deducted therein the actual charge-off of bad debts as a de¬ 
duction. The amount of the charge-off of bad debts de¬ 
ducted for the year 1921 was less than the amount shown on 
the books of the petitioner as a reasonable addition to the 
reserve for that year. 

‘In the income tax returns of the petitioner for the years 
1922 to 1925, inclusive, bad debts were claimed as a deduc¬ 
tion from income on the basis of the addition to the bad debt 
reserve for those years in reasonable amounts. 

‘At the time of filing its income tax returns for the years 
1922 to 1925, inclusive, the petitioner, or any of its officers 

1 Paragraph No. 6 of the “Stipulation of Facts” before the Board reads as 
follows: 

“In the income tax returns of the petitioner for the years 1922 to 1925, in¬ 
clusive, bad debts were claimed as a deduction from income on the basis of the 
addition to the bad debt reserve for those years in a reasonable amount.” 

It was agreed between counsel that this paragraph of the stipulation should 
be interpreted to mean that the deduction from gross income of the reserve for 
bad debts was a reasonable deduction for the years in question. 
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had not requested permission, or had not been granted per¬ 
mission by the Commissioner of Internal Revenue to change 
the basis of deducting bad debts from the actual charge-off 
method claimed and deducted in its 1921 income fax return, 
to the reasonable addition to the reserve for bad debts, as 
claimed and deducted in its returns for the years 1922 to 
1925, inclusive. j 

‘The reserve for bad debts account per petitioner’s books 
during the years here involved is analyzed as follows: 


Balance 12-31-30.J$ 6,029.84 

Credited to Reserve in 1921. \ 12,049.35 

18,179.19 

Actual Bad Debts Charged to Reserve. 8,671.27 


Balance 12-31-21 . 9,407.92 

Credited to Reserve and claimed during 

1922 . 4 35,009.48 

$44,417.40 

Actual Bad Debts Charged to Reserve. j. 36,030.58 


Balance 12-31-22 .1 8,386.82 

Credited to Reserve and claimed during 

1923 .L 40,284.65 


48,671.47 

Actual Bad Debts Charged to Reserve.. L 28,192.97 


Balance 12-31-23. L 20,478.50 

Credited to Reserve and claimed during 

1924 .16,879.94 

37,358.44 

Actual Bad Debts charged to Reserve... 16,700.27 

Balance 12-31-24 . 20,658.17 

* • j * 

Credited to Reserve and claimed during 

1925...j.. 28,599.53 

49,257.70 

Actual Bad Debts charged to Reserve.J... 23,866.01 

Balance 12-31-25.U 25,391.69 

i * • • 
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'During the ten-year period 1916-1925, the reasonable¬ 
ness of the additions to reserves is evidenced as follows: 


\ 

Aggregate Gross Charge Sales.$18,554,844.00 

Aggregate actual charge-offs. 160,601.92 

Aggregate credits to reserves. 171,302.76 

Percentage of actual charge-offs to sales. .0086 

Percentage of reserve credits to sales.. .0092 

Difference . .0006 


'The difference between the reserve method and the 
actual charge-off method of treatment amounts to approxi¬ 
mately $10,000 compared with aggregate gross charge sales 
of $18,554,844 during that period.’ ” 


The Issues 

The question involved in this case is whether the appellant had 
the right to make the election provided for in Article 151 of Reg¬ 
ulations 62 in its 1922 Federal income tax return. In the alterna¬ 
tive to the above, the question arises whether the taxpayer auto¬ 
matically elected the reserve method for the year 1921 by the 
very fact that it continued to set up on its books reserves for 
bad debts after February 15, 1922. 


Assignments of Error 

The errors committed by the Board of Tax Appeals upon 
which appellant relies are: 

(1) The Board in finding that the petitioner had elected 
in 1921 and for the years under review to deduct from gross 
income debts ascertained to be worthless and charged off within 
the taxable year, there being no competent evidence in the record 
to sustain such finding. 

(2) The Board erred in not finding that the petitioner had 
elected in 1921 and for the years under review to deduct from 
gross income an addition to a reserve for bad debts (which addi¬ 
tion the respondent admits to be reasonable), that being the legal 
effect of the evidence contained in the record. 
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ARGUMENT 

I 

I. The taxpayer properly made the election provided 
for in Article 151, Regulations 62, in its 1922 return. 

Article 151 of Regulations 62 provides that the taxpayer may 
elect which of the two methods therein provided, i. e., debts ascer¬ 
tained to be worthless or a reserve for bad debts, for the treat¬ 


ment of its bad debt accounts. This regulation was promulgated 
in Washington on February 15, 1922, whereas the appellant filed 
its 1921 income tax return on March 3, 1922, at El Paso, Texas 
(Opinion of the Board). It is but natural, therefore, that the 
officers of the taxpayer and those employees of the taxpayer who 
had charge of preparing its 1921 return had no knowledge of the 
provisions at the time the 1921 tax return was filed. NJor was the 
change in the treasury rulings, promulgated in Article 151 for the 
first time, called to the appellant’s attention by the Collector of 
Internal Revenue at the time the 1921 return was filed. 

An “election is simply what its name imports; a choice, shown 
by an overt act, between two inconsistent rights, either of which 
may be asserted at the will of the chooser alone”, (Bierce', Ld. v. 
Hutchins, 205 U. S. 340 at 346), and it needs no argument to 
state that a person cannot make a choice between two inconsistent 
modes of procedure when he does not know that a dioice exists 
(cf. 13 C. J. 271). Nor can it be said that the petitioner in this 
case is charged with the knowledge contained in the Regulations 
promulgated on February 15, 1922. “Ignorantia leg is neminem 
excusat y} (Ignorance of the law excuses no one) does not apply, 
for the Treasury Decisions and Regulations are not laW. Bowers 
v. West Virginia Pulp & Paper Co ., 279 Fed. 225, Cert. den. 265 
U. S. 584; Lang staff v. Lucas, 9 Fed. (2) 691, afFdi 13 F. (2) 
1022, Cert. den. 273 U. S. 72. Rather this case is one where the 
maxim, ce Ignorantia juris sui non praejudicat juri” (Ignorance of 
one’s right does not prejudice the right) is much more applicable. 

The decisions of the Board and the various departmental rul¬ 
ings have frequently recognized and applied equitable principles 
in cases where the taxpayer has not had a fair opportunity to make 
an election. In /. W. & A. P. Howard Co., 15 B. jT. A. 1096, 
the Board had before it a question of election by the, taxpayer as 
to whether the taxpayer would choose between (a) cost or (b) 


In A. R. R. 506, 4 C. B. 49, the interpretation of Article 1582 
of Reg. 45 (original edition) was under consideration. That 
article provided in part that the taxpayer might choose between 
“cost” and “cost or market whichever was lower,” for his 1918 
inventory, “provided a disclosure of the fact and that it repre¬ 
sents a change is made in the return.” The taxpayer did not 
make a change from cost basis or disclose the fact that it wanted 
to make a change in its 1918 return, because at that time cost was 
lower than market. In 1919 cost was higher than market but 
the taxpayer being unaware that it had the privilege of electing to 
make its inventory on “cost or market” basis, continued to make 
its inventory on cost basis and its accountants were the first to call 
the matter to the taxpayer's attention. Accordingly, an amended 
inventory was taken on a “cost or market” basis and notation to 
that effect made on the return. The committee ruled that the tax¬ 
payer could use the new basis. This A. R. R. brings out two prin¬ 
ciples that are applicable to our case. The first is that the tax¬ 
payer did not strictly comply with the wording of the regulation 
for it did not show in its 1918 return that it desired to adopt as a 
basis cost or market whichever is lower. If the Bureau insists on 
strict interpretation of the regulations, the taxpayer, even though 
its 1918 inventory would not have been affected, should have noted 
its change in the 1918 return. But the principle of equity appears 
in the ruling, for essential justice was accomplished. In accord 
with the other applicable principle, the taxpayer was not punished 
for its innocent ignorance of its right to elect. The Committee 
said: 


“In the opinion of the Committee no question could now 
be raised as to the acceptance of the inventory taken at cost 
or market, whichever was lower, had the appellant company 
taken its original 1919 inventory on that basis, and it is not 
thought that its failure to exercise an option to which it was 
then entitled, but of which it was not aware, should now pre¬ 
clude acceptance of any inventory adjusted on that basis in 
the company's 1919 return . . . (Italics supplied.) 

In G. C. M. 938 A, VI-2 C. B. 206, we find that as regards the 
bad debt provisions of Art. 151, Reg. 62, the General Counsel 
lays down broad equitable principles which by analogy are appli- 


cable to the present case. In Question No. 1 the problem is 
raised as to the applicable rule when the taxpayer filed its 1921 
return prior to February 15, 1922, the date Article 151, Regula¬ 
tion 62 was published. The answer given is as follows: 


“The taxpayer may elect the reserve method for 1922. 
The determining factor is the notice given Feb. 15, 1922, as 
to election. Returns, either regular or supplemental, filed 
prior to that date, necessarily were filed without notice ” 
(Italics supplied.) 

We call particular attention to the italicized phrase as imply¬ 
ing that where in fact the taxpayer did not have reasonable notice 
of the election he too should have the opportunity to elect on his 
1922 return. The underlying principle is the same ill both types 
of cases and the taxpayer should equally be afforded the desired 
relief in our case. 

Again in Question No. 3 a situation was postulated where the 
taxpayer made no deductions for bad debts in 1921 
books or its return but elected the reserve method 
time in 1922. The answer provided that the taxpayer’s method 
was approved, saying: 


either on its 
for the first 


“The 1922 return was the first one upon which the tax¬ 
payer could indicate a choice of methods ” (Italics supplied.) 

be applied to 

our case for it must be remembered that while the Regulations in 


This statement of the General Counsel can well 


on February 
the taxpayer 


question were promulgated in Washington, D. C., 

15, 1922, yet the distance to El Paso, Texas, where 
resides is nearly 2,000 miles and courts have always taken into 
consideration matters of distance in the service o^ notices and 
like matters. 

Thus because the Board and the Bureau have repeatedly 
shown that they will construe option provisions in Treasury De¬ 
partment regulations in a practical and equitable manner so that 
justice and fairness will be rendered to all, it is submitted that the 
appellant had the right to make its election under Article 151 of 
Regulations 62 in its 1922 return, and further that the appellant 
did so elect. 


9 


/ 


ing methods are proper, as they were in this case after February 
15, 1922, is bound to return its income in accordance with those 
methods. Any other method of return, as was done in this case 
in regard to the return filed March 2, 1922, is erroneous and ille¬ 
gal. If the taxpayer had wanted to report its income by use of the 
charge off method of bad debt accounts it would have had to 
change its accounting methods in order legally to employ such 
method in its return for 1921. Therefore, since it did not make 
such change, its bookkeeping constituted a binding election under 
Article 151 of Regulations 62 to use the reserve method of charg¬ 
ing off bad debts. 

That the Bureau has in the past agreed with the above proposi¬ 
tion is demonstrated by two of its own rulings in connection with 
the analogous situation of electing between capitalizing or expen¬ 
sing development costs in oil prospecting, as provided for under 
Article 223, Regulations 45. 

The first appears at IT 1698, II—1 C. B. 117, where the tax¬ 
payer treated the matter on its books as a current expense but, in 
its first return after the election was provided for, characterized 
the operations as capital charges. The ruling held that: 

“inasmuch as in its books of account the taxpayer elected 
to treat drilling expenses as current expenses, it is deemed to 
have exercised the option provided in Article 223 of Regula¬ 
tions 45, and will be bound by the option so exercised.” 

The second is a comment on the above ruling made by the So¬ 
licitor of Internal Revenue before the “Couzens’ Committee” (See 
Report of hearings before the Select Committee on Investigation 
of the Bureau of Internal Revenue of the United States Senate p. 
2820 at 2822) where the Solicitor says: 

“In the Internal Revenue Bulletin for June 18, 1923, 
Vol. II, No. 11, there appears a ruling directly in point on 
the question involved herein. In that ruling it is stated that 
a taxpayer is held to have exercised the option mentioned in 
Article 223 of deducting incidental drilling expenses as a 
development expense when in its books of account they are 
treated as current expenses, even though in its first return 
such expenses were capitalized. This ruling in effect treats 
the option as having been exercised concurrently with the 
expenditure and the entry of the item on the books.” 
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A taxpayer may always elect whether it will keep its books on 
a cash or an accrual basis (provided it does not distort income), 
but if it elects to'keep its books on one, it cannot make its income 
tax returns on the other. U. S. v. Anderson, 269 U. S. 422; 
U. S. v. Mitchell, 271 U. S. 9. That the bookkeeping method 
of the taxpayer, rather than what it indicates on its jretum, con¬ 
trols and indicates the choice is conclusively shown by the follow¬ 
ing language of the United States Supreme Court in Aluminum 
Castings Co. v. Routzahn , 51 S. Ct. Rep. 11, at page 14: 

“Petitioner, relying on the declarations in its returns that 
they were made on the basis of actual receipts and disburse¬ 
ments, contends that for that reason they must be deemed 
made under section 12(a) and not under section 13(d). 
But whether a return is made on the accrual basis, or on that 
of actual receipts and disbursements, is not determined by 
the label which the taxpayer chooses to place upon it. The 
use of inventories, and the inclusion in the returns of accrual 
items of receipts and disbursements appearing on petitioner’s 
books, indicate the general and controlling character of the 
account. 

It is true Regulations 65 promulgated in 1924 siated that the 
method indicated on the 1921 return should control ill subsequent 
years. But the Commissioner’s power to make regulations cer¬ 
tainly does not permit him to deprive a taxpayer, ex post facto, 
of a right accorded to it by statute and regulations, several years 
before. Cf. U. S. v. Johnson, 124 U. S. 236; Brifwn v. U. S., 
113, U. S. 568; U. S. v. Graham, 110 U. S. 221; U. S. v. Alabama 
etc. Co., 142 U. S. 621. Regulations are for the assistance of tax¬ 
payers and should not be made, any more than statutes, to operate 
as “traps for the unwary” (cf. Tucker v. Alexander, 275 U. S. 
228,231). | 

I 

m. The decision of the Board is patently erroneous. 

The Board in rendering its decision in this case mentions the 
two arguments raised by the appellant in this case under points I 
and II above. The Board then rests its entire decision on answer¬ 
ing the first contention of the appellant, namely, that it properly 
made its election in its 1922 Federal income tax Return after it 
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“The petitioner was at liberty to employ any method of 
accounting which it deemed best suited to its purposes. It 
chose to employ the accrual method, and the evidence does 
not justify a conclusion that the income is not clearly re¬ 
flected by that method. Having employed the accrual method 
of accounting in keeping its books, the statute leaves the peti¬ 
tioner with no other alternative than that of computing its 
net income in accordance with that method. When the peti¬ 
tioner filed its returns of income, computed in accordance 
with the receipts and disbursements method, it did so in direct 
contravention of the plain requirements of the law” (Italics 
supplied.) 

See also Louis Kamper, 14 B. T. A. 767, acquiesced in by the 
Commissioner of Internal Revenue in VIII—1 C. B. 24. 

CONCLUSION 

We respectfully submit that the appellant had until the time 
it filed its 1922 return to elect which of the two methods provided 
for in Article 151 of Regulations 62 it would choose for reporting* 
its bad debt acounts. Having so elected, in its 1922 return, to use 
the reserve method, the Commissioner may not deny to the appel¬ 
lant the right to use the reserve method of treating its bad debt 
accounts. 

In the alternative, we submit that under the existing statutes 
and regulations, the appellant did elect the reserve method under 
the Revenue Act of 1921 as is established by its accounting meth¬ 
ods in force throughout 1921 and at the time it filed its 1921 
tax return. 

James S. Y. Ivins, 

Counsel for Petitioner. 
Care of Brewster, Ivins & Phillips, 
Southern Building, 

Washington, D. C. 

Of counsel: 

Richard B. Barker 
September, 1932. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1932 J 

— 

No. 5680 

MOMSEN-DUNNlEGAN-RYAN COMPANY, API ?ELLANT 

V. 

David Burnet, Commissioner of Internal 

Revenue ! 


APPEAL FROM THE EXITED STATES BOARD OF TAT 

APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 

The only previous opinion in this ease is that of 
the United States Board of Tax Appeals | (R. 13- 
19), which is reported at 24 B. T. A. 365. 

JURISDICTION 

This appeal involves corporation income taxes 
for the years 1923, 1924, and 1925 in the Amounts 
of $1,602.90, $94.54, and $719.01, respectively, and 

is taken from a decision (order of redetermination) 

(i) 


2 


of the United States Board of Tax Appeals entered 
October 21,1931. (R. 19.) The case is brought to 
this court by petition for review filed March 24, 
1932 (R. 20), pursuant to the provisions of the Rev¬ 
enue Act of 1926, c. 27, Sections 1001-1003, 44 Stat. 
9,109-110, and pursuant to stipulation entered into 
under Section 1002 of said Act and filed March 24, 
1932 (R. 20). 

question presented 


• ■ .... . . V . ^ * , f 

Whether the appellant-taxpayer, which deducted 
bad debts in its return for the year 1921 on the 
basis of debts ascertained to be worthless and actu- 

» i 

ally charged off its books during that year, may 
deduct bad debts for subsequent years on the basis 
of reasonable additions to its reserve for bad debts, 
when permission to change its basis had neither 
been requested of nor granted by the Commissioner. 


STATUTES AND REGULATIONS INVOLVED 


Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall be allowed 
as deductions: 

***** 

(5) Debts ascertained to be worthless and 
i charged off within the taxable year (or in 
the discretion of the Commissioner, a rea- 
i sonable addition to a reserve for bad debts) ; 
and when satisfied that a debt is recoverable 
only in part, the Commissioner may allow 
such debt to be charged off in part; 



Section 234 (a) (5) of the Revenue Acts Of 1924, 

c. 234, 43 Stat. 253, and of 1926, c. 27, 44 Stat. 9, 

* * ' ’ • • . . 

are identical with the above-quoted provisions of 
the Revenue Act of 1921. 

Treasury Department Regulations 62, issued in 


interpretation of the foregoing statute, provide: 

V ' ' > % . ’ 

Art. 151. Bad Debts ,—Bad debts may be 
treated in either of two ways—(1) by a de¬ 
duction from income in respect of debts as¬ 
certained to be worthless in whole orj in part, 
or (2) by a deduction from income of an 
addition to a reserve for bad debts. For the 
year 1921 taxpayers may, regardless of their 
previous practice, elect either of t|iese two 
methods and will be required to continue the 
use in later years of the method s<j) elected 
unless permission to change to the other 

method is granted by the Commissioner. 
* * * 

• 

Articles 151 of Treasury Regulations 65 and 69 are 
in all material respects the same as Article 151 of 
Regulations 62, above. 

• » r 

STATEMENT OP PACTS 

The stipulated facts, as found by the jBoard of 
Tax Appeals,. are substantially as follows (R. 

1^16): I 

During the years 1916 to 1925 appellant ac- 

■’ ■ ,i ■" i • 

counted fpr bad debts on its books by the reserve- 
for-bad-debts method. On its income-tax returns 
up to 1920, inclusive, appellant took deductions for 
bad debts on the basis of those actually charged off 
its books. On its 1921 return appellant i deducted 


the bad debts actually charged off, as charged 
against lits bad-debt reserves, in an amount less 
than that shown on its books as a reasonable addi¬ 
tion to the reserve for that year. (R. 14.) In its 
returns for the years 1922 to 1925, inclusive, appel¬ 
lant deducted bad debts on the basis of the reason¬ 
able additions made to the bad-debt reserve for 
those years. (R. 15.) 

Treasury Department Regulations 62, issued 
pursuant to the 1921 Revenue Act, were promul¬ 
gated February 15, 1922, and, at the time of filing 
its 1921 income tax return, the provisions thereof 
had not been read by nor called to the attention of 
appellant’s officers or employees who had charge of 
preparing its 1921 tax return. 

At the time of filing its tax returns for the years 
1922 to 1925, inclusive, neither appellant nor any 
of its officials had requested of or been granted by 
the Commissioner of Internal Revenue permis¬ 
sion to change from the basis of deducting its bad 
debts actually charged off, as claimed and deducted 
on its 1921 tax return, to the method of deducting 
the reasonable additions to its reserve for bad debts 
as claimed and deducted on its returns for the years 
1922 to 1925, inclusive. (R. 15.) 

The amounts of the credits to appellant’s reserve 
for bad debts for each of the years involved, the 
amounts of bad debts actually charged thereto each 
year, the balance of the reserve at the end of each 
of those years, a showing of the reasonableness of 
the additions to the reserve during the 10-year 
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period 1916-1925, and a difference of $10,p00 be- 

i 

tween the two methods of handling bad d^bts are 
set forth and analyzed in the record. (R. 15-16.) 

The Board also found that appellant’s tax re¬ 
turns for the years 1923,1924, and 1925, put in evi¬ 
dence, show that it deducted the actual additions 
to the reserve for bad debts, that the Commissioner 

d debts 
Allowed 


allowed the portions thereof representing b 
actually charged off for each year and dis 
the balance representing appellant’s additions 
to the reserve for bad debts at the end of each of 
those years. (R. 16.) 

On the basis of the foregoing findings, the Board 
of Tax Appeals, sustaining the determination of 
the Commissioner, held that where appellant 
claimed deductions for bad debts for 1921 by the 
charge-off method it may not, without the consent 
of the Commissioner, change to the reserve method 
for subsequent years, and that appellant’s lack of 
knowledge of its right to elect to change ffom one 
to the other method does not relieve it frond the un- 
favorable consequences. (R. 13-14.) Thp Board 
accordingly entered an order redetermining the 
deficiencies for the years 1923,1924, and 1925. (R. 
19.) From the order so entered, appellant took 
this appeal. (R. 20-22.) 


SUMMARY OF ARGUMENT 


The statute provides that taxpayers m^ 
deductions on their tax returns for bad debt; 
tained to be worthless and actually charge^ 


y make 
;s ascer- 
off the 
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books or, in the Commissioner’s discretion, amounts 
representing reasonable additions to a reserve for 
bad debts. The regulations provide that the basis 

used in the 1921 return constitutes an election as to 

• • > • , ^ 

the metShod to be used thereafter and that no change 
may be made in subsequent years without the Com¬ 
missioner’s permission. These regulations are 
reasonable and should be given effect. Appellant 
used the actual charge-off method in its 1921 re¬ 
turn and admittedly, at the time of filing its returns 
for the years involved herein, had not yet obtained 
the Commissioner’s permission to change to the re¬ 
serve method. The Commissioner was correct in 
his determination, therefore, as affirmed by the 
Board, that appellant, having adopted the charge- 
off method in its 1921 return, may not use the re¬ 
serve method in its subsequent years’ returns. 

The privilege of making deductions for bad debts 
by either of two different methods is granted alter¬ 
natively in the 1921 act. It clearly was one to be 
exercised or waived. Since appellant did not adopt 
it on the 1921 return, it must be deemed to have 
been waived. Under the law and regulations, there¬ 
fore, appellant may not thereafter change to 
another method without first obtaining the Com¬ 
missioner’s permission. No such permission was 
obtained. 

The contention that the law, requiring returns 
to be filed in accordance with the system of account¬ 
ing employed by taxpayers, does not, of course, 
refer merely to a taxpayer’s method used in ac- 
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counting for bad debts, a single account, for the 
reason that the latter does not comprise entire 
system of bookkeeping covering all of its numerous 
accounts. Moreover, even if it did constitute an 
accounting method, the law is that the Commis- 
sioner’s permission must be obtained before a tax¬ 
payer may change its method of accounting. 

The contention that appellant’s lack o i. knowl¬ 
edge of its privileges under the law should afford 
it relief from unfavorable consequences is not per¬ 
suasive. It had ample time to acquaint itself with 
the provisions of the law and regulations, and its 
ignorance thereof can give no relief. 

ARGUMENT 

Appellant may not change from the basis of deducting 
bad debts actually charged off its books to that of de¬ 
ducting additions to its reserve for bad debts without 
first obtaining the Commissioner’s permission 

Appellant accounted for its bad debi:s on its 
books by the method of annually charging reason¬ 
able additions to its reserve for bad debtip. Up to 
the year 1921, however, in accordance ^ith cur¬ 
rent law, it deducted bad debts on its tak returns 
in amounts representing the bad debts actually 
charged off its books each year. It followed the 
same procedure in its 1921 tax return, which was 
filed subsequent to the passage of the 192l| Revenue 
Act and issuance of the Regulations published in 
interpretation thereof, although such law and regu¬ 
lations, for the first time, provided for Reduction 

140707—32-2 
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of bad debts either by the direct charge-off method 
or by the reserve method. ^ 

Sections 234 (a) (5) of the Revenue Acts of 1921, 

1924, and 1926 provide that a corporation may de¬ 
duct from its gross income “ Debts ascertained to 
be worthless and charged off within the taxable 
year (or in the discretion of the Commissioner a 
reasonable addition to a reserve for bad debts).” 

(Italics supplied.) Thus the rights conferred are 
in the alternative, a new feature in the 1921 act 
Article 151 of Treasury Regulations 62, promul- ^ 

gated under the foregoing statute, provides in part: 

For the year 1921 taxpayers may, regardless 
of their previous practice, elect either of 
these two methods and will be required to 
continue the use in later years of the method 
so elected unless permission to change to the 4 

other method is granted by the Commis¬ 
sioner. 

Articles 151 of Treasury Regulations 65 and 69, 
promulgated under the corresponding sections of 
the 1924 and 1926 Revenue Acts, supra, extended 
the restriction specified in the foregoing regula¬ 
tions to returns filed under the 1924 and 1926 Reve¬ 
nue Acts, as follows: 

! The method used in the return for 1921 
must be used in returns for subsequent years 
and for returns under the Revenue Act of 
1924 (and 1926) unless permission is 
granted by the Commissioner to change to 
the other method. 
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Thus, if in the 1921 return appellant adopted one 
or the other of the alternative methods of tjreating 
bad debts, it could not, without first obtaining the 
consent of the Commissioner, change to the other 
basis. Athol Mfg. Co. v. Commissioner, 54 F. (2d) 
230 (C. C. A. 1st); Kay Mfg. Co. v. Commissioner, 
53 F. (2d) 1083 (C. C. A. 2d) ; and Atlantic Bank 
& Trust Co. v. Commissioner, 59 F. (2d) 

C. A. 4th), where the Court stated (p. 365) 
also significant that petitioner never made j any re¬ 
quest of the Commissioner to change its njethod.” 
See also Greengard v. Commissioner, 29 F. (2d) 
502, 504 (C. C. A. 7th). 

The Commissioner held that appellant 
the specific charge-off method in its 1921 


363 (C. 
“It is 


adopted 

return, 


and that, since it had neither sought nor Obtained 
permission to change from that method, it was not 
entitled to deductions for additions to its reserve 

i 

for bad debts in subsequent years. (R. $-9.) 

Appellant admittedly filed an income-tax return 
for 1921 and deducted thereon specific items of bad 
debts as charged off its books. (R. 14.) More¬ 
over, it is stipulated that at the time of filihg its re¬ 
turns for the years 1923, 1924, and 1925 Appellant 
had neither requested of the Commissioner nor ob¬ 
tained his permission, as required by the law and 
regulations, to change from its former direct-de¬ 
duction basis to the reserve method. (R. 15.) 
Therefore, the only question to be settled is which 
method appellant adopted on its 1921 return, the 


controlling year for the method to be followed in 
subsequent years. 

It has been shown that the statute and regula¬ 
tions conferred upon every corporation a choice be¬ 
tween two systems of treating bad debts but re¬ 
quired that an election be made in filing the 1921 re¬ 
turn. Clearly the privilege of making the election 
to file on the alternative reserve basis was one to be 
either exercised or waived. Appellant made no 
such election to deduct on its 1921 return reason¬ 
able additions to its reserve. It claimed specific 
deductions for bad debts. Therefore, it must be 
deemed to have waived the privilege to elect to 
change to the reserve method, and to abide by the 
action to be taken by the Commissioner. Most cer¬ 
tainly a taxpayer may not defer making the elec¬ 
tion to any future year it may see fit with the possi¬ 
bility of shifting at random from one basis to an¬ 
other from year to year, thus defeating the require¬ 
ment of the statute as construed by the regulations 
that an election must be made in 1921 and a regular 
method thereafter consistently followed unless and 
until the Commissioner’s permission might be ob¬ 
tained to make a change. Having sought and pro¬ 
cured the benefit of a deduction for bad debts, ap¬ 
pellant may not now say that it was never entitled 
thereto. Commissioner v. Moore, 48 F. (2d) 526, 
528 (C. C. A. 10th). See also Planters’ Cotton Oil 
Co. v. Hopkins, 53 F. (2d) 825, 827 (C. C. A. 5th). 
Appellant may not “blow hot and cold” ( Commis¬ 
sioner v. Liberty Nat. Co., 58 F. (2d) 57 (C. C. A. 


10th), or shift from foot to foot as the exigencies 
of the situation seem to demand {Busch v. Commis¬ 
sioner ■, 50 F. (2d) 800, 801 (C. C. A. 5th)). 

Appellant having thus waived its right to elect 
and having sought and obtained deductions for bad 
debts for the year 1921, was bound to follow that 
basis of reporting bad debts for subsequent years 
unless permission was obtained from the Commis¬ 
sioner to change to another method. AtUol Mfg. 
Co . v. Commissioner, supra; Kay Mfg . Co. v. Com¬ 
missioner, supra . It is conceded that no such per¬ 
mission was secured. (R. 15.) Moreover, appel¬ 
lant’s using the charge-off method in its J.921 re¬ 
turn clearly constitutes an election. It therefore 
follows that the determination of the Commissioner, 
as affirmed by the Board of Tax Appeal^, should 
be affirmed by this Court. 

Appellant contends (Br. 10) that since 1916 it 
had continuously employed the reserve-jfor-bad- 
debts method of keeping its books, that such method 
was in force at the time its 1921 return \^as filed, 
and that therefore if an election was then made, 
as claimed by the Commissioner, appellant auto¬ 
matically elected the reserve method in filing its 
1921 return. Appellant also states (Br. 10) the 
regulations provide that taxpayers in 1921 returns 
may elect which of the two bad-debt methods they 
desire to employ, but that the regulations do not 
state how such election shall be evidenced. Ap¬ 
pellant further contends (Br. 10-13) that the 1921 
Revenue Act (Section 212 (b) ) and the regulations 
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issued thereunder (Regulations 62, Articles 21-23), 
in force when its 1921 return was filed, require that 
net income on tax returns shall be computed ac¬ 
cording to the regular method of accounting em¬ 
ployed by taxpayers, and that since appellant em¬ 
ployed the reserve method in connection with its 
bad debts, its 1921 return containing the actual 
charge-off method was erroneous. 

In connection with these contentions, it seems 
immaterial by which method bad debts were ac¬ 
counted for an appellant’s books. Taxpayers may, 
under the law and regulations, adopt either method 
on their returns, beginning with the 1921 return, 
regardless of their previous practice. The statu¬ 
tory requirement that net income on returns shall 
be computed according to the regular method of 
accounting employed by the taxpayer refers, of 
course, to the general method regularly used in 
keeping its books of accounts, and not to a single 
account; that is, for instance, whether all of its 
accounts are kept on the accrual basis or on the cash 
receipts and disbursements basis of accounting. 
Obviously, appellant’s basis of accounting for bad 
debts did not constitute the entire bookkeeping 
system used by the taxpayer but merely a single 
account of bookkeeping entries. Therefore, the 
section of the statute and the regulations 
relied upon by appellant clearly do not refer 
merely to appellant’s bad-debt reserve account. 
Moreover, even if the bad-debt reserve basis 
were an accounting method, the law is that the tax- 
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payer may not change his method of accounting 
without obtaining the Commissioner’s permission. 
Section 212, Revenue Act of 1921; Regulations 62, 
Articles 23, 531; Kay Mfg. Co. v. Commissioner, 
supra; Jonas-Cadillac Co. v. Commissioned, 41 F. 
(2d) 141 (C. C. A. 7th); Greengard v. Commis¬ 
sioner, supra; Cohan v. Commissioner, 39 p. (2d) 
540 (C. C. A. 2d). 

In United States v. Blair, 293 Fed. 846 (App; 
D. C.), certiorari denied 264 U. S. 587, the taxpayer 
kept its books of account on the calendar ye^r basis, 
closing them quarterly, but filed its tax returns on 
the fiscal-year basis. Subsequently the taxpayer 
sought, unsuccessfully by writ of mandamus, to 
compel the Commissioner to accept amended re¬ 
turns on the calendar year basis. The case in¬ 
volved Section 212 (b) of the 1918 Revenue Act 
which provides that tax returns should bb based 
upon taxpayers’ actual accounting period in ac¬ 
cordance with the method of accounting regularly 
employed in keeping the books, and that if a tax¬ 
payer changed his accounting period i;he net 
income should, with the approval of the Commis¬ 
sioner, be computed on the basis of such juew ac¬ 
counting period. In connection with the propriety 
of the Commissioner’s refusing to accbpt the 
amended returns filed on the basis of the taxpay¬ 
er’s accounting period; that is, on a basis different 
from that of the original returns, this couift stated 
(p. 848): 
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It will be apparent, at once, that if taxpay¬ 
ers were to be permitted, several years after 
voluntarily filing a return upon one basis, to 
compel the commissioner to accept returns 
for the same period upon a different basis, 
endless and needless confusion would result, 
and the real purpose of the law measurably 
defeated. 

Thus, while the method used by appellant in ac¬ 
counting for its bad debts on its books may be sig¬ 
nificant, it is nevertheless an absolute requirement 
of the statute (Section 234 (a) (5), 1921 Act, 
supra) and the regulations issued thereunder (Ar¬ 
ticle 151, Regulations 62, supra) that, beginning 
with the 1921 return, taxpayers may elect either of 
the two methods of accounting for bad debts and 
thereafter may change such method adopted only 
with the permission of the Commissioner. It is 
submitted that, as other courts have held in con¬ 
nection with regulations, these are reasonable regu¬ 
lations and should be given effect. Universal Bat¬ 
tery Co . v. United States, 281 U. S. 580; Taylor Oil 
& Gas Co. v. Commissioner, 47 F. (2d) 108, 109 
(C. C. A. 5th), certiorari denied 283 U. S. 862. 

Appellant further states (Br. 5) that it had no 
knowledge of the reserve method of handling bad 
debts permitted, for the first time, under the 1921 
Revenue Act and the resulting regulations because 
it filed its 1921 return on March 3, 1922, in Texas, 
whereas Regulations 62, supra, were not published 
in Washington until February 15,1922. The 1921 
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Revenue Act, however, granting this privilege, was 
enacted November 23, 1921, and Regulations 62 
were promulgated pursuant thereto oh February 
15,1922. Appellant’s 1921 tax return was ijiot due 
to be filed thereafter until March 15,1922. There¬ 
fore, regardless of when appellant filed i^s 1921 
return, it was nevertheless not due to be filOd until 
almost four months and was not filed until more 
than three months subsequent to the enactment of 
the 1921 law, nor was it due to be filed uiLtil one 
month after publication of the regulationL Ap¬ 
pellant therefore had ample time, before fijling its 
1921 return, to have ascertained what the provi¬ 
sions of the law and regulations were. Its failure 

5 * 

to do so, of course, as the Board held (R. 18), can 
not give it relief from unfavorable consequences. 
Ignorantia legis neminem excusat, stated by appel¬ 
lant (Br. 5) to have no application because the per- 

, • ( 

tinent regulations are not law, clearly applies here 
for the reason that the statute involved conferred 
upon appellant a privilege, and it can make no dif¬ 
ference that the latter, whether through lack of 

> . . * 2 i ' j 

knowledge or otherwise, failed to avail itself 
thereof. The same is true of the regulations which, 
being reasonable and not inconsistent with the 
terms of the statute, have the full force and effect 

- , ^ • J JL. . * v 

of law. Maryland Casualty Co . v. United States, 
251U. S. 342. 

The maxim, ignorantia juris sui non prcejudicat 
juri, contended by appellant to apply here (Br. 5), 
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clearly is not applicable because deductions from 
income under the revenue acts are not a matter of 
right but constitute merely a privilege arising from 
Congressional grant and may be availed of only as 
provided by law and the regulations having the 
force and effect of law. Lynch v. AUvorth-Steph- 
ens Co., 267 U. S. 364; Merle-Smith v. Commis¬ 
sioner, 42 F. (2d) 837 (C. C. A. 2nd); New Creek 
Co. v. Lederer, 295 Fed. 433. 

Appellant states (Br. 14) that in all of the cases, 
except one ( L . V. Estes, Inc., 22 B. T. A. 806), 
relied upon by the Board in its decision, the tax¬ 
payers both before and after 1921 accounted for 
bad debts by the actual charge-off method and that 
in the case excepted the Board made the same error 
as in the instant case, namely, it relied on its other 
decisions which were not in point. The fact re¬ 
mains, however, that the Board had thus previously 
decided favorably to the Government and in har¬ 
mony with the instant decision in the identical 
Estes case where the taxpayer also had used the 
reserve method on its books but the actual charge- 
off method on its returns. The other cases relied 
on by appellant (Br. 6-7, 15) deal with questions 
which differ from that herein involved. 

In view of the foregoing it is clear that appel¬ 
lant, having elected to file its 1921 return on the 
actual charge-off method, may not change to the 
reserve basis in its returns for the years 1923,1924, 
and 1925 without first obtaining permission from 


17 


i 

the Commissioner to do so as required by th^ law 
and regulations. This, it is stipulated (R. 15), 
was not done. 


CONCLUSION 


l 

It is respectfully submitted that the decision of 
the Board of Tax Appeals was correct and in ac¬ 
cordance with the law, and should therefore be 
affirmed. 

■ I 

G. A. Yotjngqtiist, 
Assistant Attorney General. 
Sewall Key, 

S. Bee Hanson, 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

John B. Kiley, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 
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The Government in its brief has made several psertions of 
fact which cannot find support in the statutes or record of this 
case, and based upon these erroneous assertions it Jias cited au¬ 
thorities to support its position. We refer particularly to the 
statement on page 14 of the Government’s brief, naively: 
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“ * * * it is nevertheless an absolute requirement of the 
statute (Section 234 (a) (5), 1921 Act, supra) and the 
regulations issued thereunder (Article 151, Regulations 62, 
supra) that, begining with the 1921 return, taxpayers may 
elect either of the two methods of accounting for bad debts 
* * * .” [Italics supplied.] 

Again th£ Government says (Brief, p. 11) : 

“Taxpayers may, under the law and regulations, adopt 
either method on their returns, beginning with the 1921 
return, * * * 

But as we pointed out in our brief in chief (p. 10), Section 
234(a)(5) of the Revenue Act of 1921, and Article 151, Regu¬ 
lations 62, which were the statute and regulations in force at the 
time the 1921 return was filed do not, as the Government states, 
indicate how the election provided for thereunder shall be 
evidenced. 

In the light of this fact we must of necessity fall back on the 
general provisions of the Revenue Act of 1921 and Regulations 
62 to determine how the election shall be evidenced. These pro¬ 
visions of the regulations, Articles 21-23, provide that the re¬ 
turns shall be made in accordance with the bookkeeping methods 
of the taxpayer. 

Accordingly, such cases as Athol Mfg. Co. v. Commissioner, 
54 Fed. (2d) 230 (C. C. A. 1st) and Kay Manufacturing Com¬ 
pany v. Commissioner, 53 Fed. (2d) 1083 (C. C. A. 2d) should 
have no effect on this case for in those cases the taxpayer kept 
its books on the method of actually charging off bad debts at the 
time they filed returns under the Revenue Act of 1921. 

The Government also cites Atlantic Bank & Trust Co. v. 
Commissioner, 59 Fed. (2d) 363 (C. C. A. 4th) which clearly 
supports the appellant’s contention. In that case the taxpayer in 
its 1921 return used both the actual charge off and reserve 
methods for bad debts. If the return evidenced the election then 
this taxpayer elected both methods. It is significant that the 
Board in holding that the taxpayer must use the charge off method 
said: 
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“We found there [case of same taxpayer for 1921] and 
find again in this proceeding, that the petitioner had not set 
up a reserve for bad debts on its books. The respondent 
has allowed the deduction of bad debts charged oft within 
the taxable years. The evidence does not justify a holding 
that the petitioner had adopted the reserve methqd of hand¬ 
ling its bad debts.” 

And the Circuit Court in affirming the Board said: 

“It is most significant that the bank never opened a re¬ 
serve account for bad debts on its books and nevdr deducted 
from its assets the amounts claimed in its tax retbms for re¬ 


serve, while, on the other hand, it did deduct q 
claimed as specific bad debts.” 
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Equally supporting our contention is the case of Jonas-Cadillac 
Co. v. Commissioner, 41 Fed. (2d) 141 (C. C. A. 7th) for there 
the court affirmed the Board’s ruling holding inter alia that the 
returns could not be filed on a different method than thftt employed 
in keeping the books. The same is true of Cohan v. Commis¬ 
sioner, 39 Fed. (2d) 540 (C. C. A. 2nd) where the: court held 
that the books of the taxpayer were not in evidence and so it 
could not determine if the return was filed in accordance with the 
books as “Section 212(b) required the return to be made.” 

The Government has also cited the decision of this Court in 
United States v. Blair, 293 Fed. 846, cert. den. 264 U. S. 587. 
While that case involved a petition for a writ of majidamus and 
therefore the doctrine of laches was involved still this Court 
found that the books of the taxpayer were “ruled down” as of 
June 30th and the petition asked that a different method for filing 
returns be allowed. The quotation employed by the povernment 
on page 14 of its brief relates to the request of the taxpayer to 
file different or amended returns for the same taxablb period for 
which it had already filed returns. Such a situation does not 
exist in our case for the appellant filed only one return for each of 
the years involved and it used the reserve method of treating bad 
debts on its 1922 return—the first return on which it {knew that it 
could so treat its bad debts. There was, in fact, no delay on the 
part of our taxpayer. 
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On page 12 of its brief the Government argues that the 
statute, Articles 21-23 of Regulations 62, which require returns 
to be made in accordance with the methods of accounting em¬ 
ployed on the taxpayer’s books refers to general methods such as 
accrual or cash basis. But the statute and the regulations are all 
inclusive in their scope and therefore must include within their 
meaning all the methods of accounting and certainly it cannot 
be denied that the actual charge off of bad debts or the reserve 
for bad debts are methods of accounting. Furthermore, an ex¬ 
amination of Articles 21, 22, 23 and 24, which relate to Section 
212(b) of the Revenue Act of 1921 shows that all the items 
involved in determining taxable net income are within the scope 
of “methods of accounting”—otherwise they would not be dis¬ 
cussed in those Articles of the Regulations. Finally, the courts 
have considered the treatment of bad debts as a method of ac¬ 
counting within the meaning of the statute and regulations as is 
evidenced by the statements of the courts in the Jonas-Cadillac Co., 
Cohan, and Atlantic Bank & Trust Co. cases ( supra .). 

In our brief in chief we cited (pp. 15-16) numerous cases 
where the Board of Tax Appeals has taken positions inconsistent 
with its ruling in this case. We wish to amplify those citations 
by a recent decision of the Board further establishing our position. 
We refer the Court to Charles E. Hires Company v. Commis¬ 
sioner, 26 B. T. A. 1351, where the Board again held that the 
petitioner was required 
its accounting methods. 
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